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Introduction  to  Criminal  Procedure    (Page 1 of 11)
In   'The Oxford  Companion  to Law',   David  Walker  identifies  eight  'essential  elements  

of  criminal procedure':
a) provision for  securing the presence of the person accused;

b) provision for  acquainting  him  with what  conduct  on his part is  alleged  by the prosecuting agency  to  be a  contravention of the criminal law;

c)   an opportunity to the accused  to  prepare his  defence;  [British: defence / American: defense]
d) ascertainment  of  facts  bearing on  the accused person's  guilt  of the crime charged,  including opportunity to the accused  to challenge the facts alleged  and  to state his defence;

e) decision  of  any  issue  of  law  doubtful or challenged;

f) decision  of the accused person's  guilt  of the crime  charged,  on the basis of the facts  held to  

       have happened  and  of the rules of  law  held relevant;

g)   determination of  the appropriate  sanction;  and

h) provision for  appeal  on fact,  or law,  or  disposal of the accused.

Other elements of procedure, according to Walker, are ancillary (subsidiary) to one or more of

these main elements.  See David M. Walker, The Oxford Companion to Law (Oxford: Clarendon Press, 1980).

What provisions in criminal procedure help secure the  'presence' of the accused?   Procedures

involving   'arrest'   and   'bail'  are two such provisions  already familiar  to most law students.

What provisions  'acquaint' an accused person with conduct alleged to contravene the criminal

law?  Some of these provisions relate to  'bringing charges',  as well as the 'initial appearance'.

Professor Walker's  list of essential points  is provided here  for your own reflection,  not to be

merely  'memorized'  for a Test.  Try to familiarize yourself  with at least one significant word

from each point on the list  to help you remember  the broad outline he suggests.  Would  your

own list of essential points be similar?  How might your list be different?

-

-

(Note:  Parts of the following text were adapted from the publication:  'Law and the Courts:  A Handbook of Courtroom Procedures',  American Bar Association,  (Chicago: 1987),  which  is now unfortunately out of print.)

-
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Criminal charges can be brought in one of three ways,  through:

-













	Charging  'document'
	Charging  'institution  /    

                   officer'
	Notes / commentary  on   

             terminology

	
	
	

	1.     an  'indictment'

(pronounced:   'in DITE ment'
  The letter 'c' is  'silent'  here, like the letters  'gh'  in the word  'light'.)


	'voted'  by a  'grand jury'
	(Compare  'grand jury'  

        and   'petit jury' / 'petty jury')

	2.     an  'information'

(Note: this is a common word in  

   general English usage, but here it   

   is used as a  legal term for a type   

   of  'document'.)


	'filed'  by a  'prosecutor' 

         (who can also be called…

                    depending on the   

                    jurisdiction that is   

                    involved…

               the prosecuting attorney,

               the Attorney General,

               the State's Attorney,

               the County Attorney,

               the District Attorney

                        = the  'D.A.' …)

	… who alleges that a crime has been committed.

Sometimes the charging document   ('information') filed by a prosecutor may be based on  charges 'made'

 or  'pressed'   by another individual (such as a crime 'victim') who has filed a 'criminal complaint' (which is,  in essence,  a petition  to the prosecutor, asking that charges be initiated by the prosecutor).

('The victim decided to press charges.')



	3.     a   'citation'
(In slang:  'a ticket' )
	'issued'  by a  'police officer'

(In slang:  'to give or write a ticket'

            or    'to get a ticket from a  

                    policeman' )
	… for certain 'misdemeanors' 

and other  minor  criminal offenses, including minor traffic offenses…

(In slang:  'A cop gave me a 

                   speeding ticket today.')




The  charge  must include the time, date, and  place that the criminal act allegedly took place,  

the alleged involvement of the accused, and the details of the crime itself.

Would it make much difference  to you  how  charges were brought  against you  by the State? 

Does your answer to the question depend on the  nature  of the charges being brought  against 

you?  Suppose the charge against you was a 'capital felony',  such as  'first degree murder', for 

which the maximum sentence  was the death penalty.  The case  Hurtado v. California  (1884)

dramatically illustrates, in both the majority and dissenting opinions, the balancing of interests 

between the State and the individual in such a situation. Hurtado has been discussed and cited 

in thousands of cases since it was decided  by the U.S. Supreme Court,  but the case has never 

been overruled.  Excerpts of  Hurtado  majority and dissenting opinions  are included,  below.

First, however, it is necessary to look more closely at the  'grand jury'  and other procedures.

(Page 2 of 11)
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The  Grand  Jury
Grand juries exist in the federal system but are used in only about half the fifty states in the United States.  Where the grand jury is used in the states, its function is often limited to investigating public corruption, or such tasks as monitoring conditions in the jail.

The grand jury is a body of citizens, varying in size from state to state, summoned by the court. In the federal system and in the states in which it still serves its traditional function in criminal cases, its role is to determine whether, and against whom, criminal charges should be filed.  If a grand jury finds sufficient evidence that a person has committed a crime, it then issues an indictment against that person.  In states without grand juries, or states whose grand juries primarily investigate public corruption, charges are brought by the prosecutor, by filing an  information  against the defendant. [See Hurtado v.  California,  below.]

Grand jury proceedings are secret.  The public, the news media, and the person being investigated have no right to be present.  In most jurisdictions, people called to testify before a grand jury are not allowed to be represented by counsel when appearing before a grand jury.  The secrecy of the proceedings is intended to encourage witnesses to speak freely without fear of retaliation, and to protect the persons being investigated in the event that the evidence is deemed  insufficient and an indictment is not issued against them.

The purpose of the grand jury is not to decide the ''guilt'' or  ''innocence'' of  a  person.  It  is, instead, to determine whether there is sufficient evidence to bring a person to trial.  If people are indicted, they have the opportunity to defend themselves at the ensuing trial..  The judge or jury at trial will determine whether a person is ''guilty'' of the charges.

The grand jury has broad investigative powers.  It may compel witness to appear and answer questions or to submit (give / present) records. This is called a grand jury's subpoena  power'.   

[sub = under, poena = penalty, and so 'under penalty of law, you must appear and answer…'] 

In addition to investigating possible criminal behavior, when public corruption is alleged, a grand jury may conduct an investigation.  Besides issuing indictments alleging that a person has committed a crime, a grand jury also may issue a presentment, a document detailing the results of its investigation.

In many states it is a crime to reveal information about a grand jury's proceedings.  However, witnesses called to appear before a federal grand jury are free to describe their testimony after leaving the grand jury room.

Compare:
'Grand'  Jury  =  traditionally composed of 23 members who must determine if there is sufficient evidence to indict the accused person.

'Petit' [or  'Petty' ]  Jury  = traditionally composed of 12 members  (but in some trials, in some states,  the number may be as low as  6 members)  who must determine issues of fact 

at trial, and then reach a verdict regarding the 'guilt' of the accused person.

-
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	HURTADO  v.  CALIFORNIA,  110  U.S.  516  (1884)

	In error to the Supreme Court of California

Argued:  January 22-23, 1884.    Decided:  March 3, 1884   [in a 7-1 decision of the U.S. Supreme Court ]

	1. The words  'due process  of  law' in the  Fourteenth  Amendment  of the Constitution of the United States do  not  necessarily require an  indictment  by a  grand jury  in a  prosecution  by a State for  murder.

2. The Constitution of California authorizes prosecutions for  felonies  by  information,  after examination and commitment by a magistrate, without indictment by a grand jury, in the discretion of the legislature. The Penal Code of the State makes provision for an examination by a magistrate, in the presence of the accused, who is entitled to the aid of counsel  [110 U.S. 516, 517]  and the right of cross-examination of witnesses… 

Held, that a conviction upon such an information for murder in the first degree and a sentence of death thereon are not illegal by virtue of that clause of the Fourteenth Amendment to the Constitution of the United States which prohibits the States from depriving any person of life, liberty or property without due process of law.

The Constitution of the State  of California,  adopted  in 1879,  in  Article I, Section 8,  provides…:   Offences  heretofore  required to be prosecuted  by  indictment  shall be prosecuted by  information,… or by  indictment, …as may be prescribed by law. A grand jury shall be drawn and summoned at least once a year  in each county.

                                                                                                                                         * * *     [110 U.S. 516, 517-519]

	Mr.  Justice Mathews  delivered the opinion of the Court.  [= 'the majority opinion']                                * * *

The question is one of grave and serious import, affecting both private and public rights and interests of great magnitude, and involves a consideration of what additional restrictions upon the legislative policy of the States has been imposed by the Fourteenth Amendment to the Constitution of the United States.

                                                                                                                                                                                                                          * * *

The Constitution of the United States was ordained, it is true, by descendants of Englishmen, who inherited the traditions of English law and history; but it was made for an undefined [110 U.S. 516, 531]  and expanding future, and for a people gathered and to be gathered from many nations and of many tongues.  And while we take just pride in the principles and institutions of the common law, we are not to forget that, in lands where other systems of jurisprudence prevail, the ideas and processes of civil justice are also not unknown.  'Due process of law', in spite of the absolutism of continental governments, is not alien to that code which survived the Roman Empire as the foundation of modern civilization in Europe, and which has given us that fundamental maxim of distributive justice  suum cuique tribuere.  There is nothing in Magna Charta, rightly construed as a broad charter of public right and law, which ought to exclude the best ideas of all systems and of every age, and as it was the characteristic principle of the common law to draw its inspiration from every fountain of justice, we are not to assume that the sources of its supply have been exhausted.  On the contrary, we should expect that the new and various experiences of our own situation and system will mould and shape it into new and not less useful forms.

                                                                                                                                                                                                                          * * *

[I]f in the adoption of [the 14th] amendment it had been part of its purpose to perpetuate the institution of the grand jury in all  States, it would have embodied, as did the Fifth Amendment, express declarations to that effect.

* * *   For these reasons, finding no error therein, the judgment of the Supreme Court of California is  affirmed.
Mr. Justice HARLAN,  dissenting.                                                                                          [110 U.S. 516, 538]
The plaintiff in error, Joseph Hurtado, now under sentence of death pronounced in one of the courts of  California, brings this writ of error upon the ground  that the proceedings against him are in violation of the  Constitution  of the United States.  The crime charged, and of which he was found guilty, is murder. The prosecution against him is not based upon any presentment or indictment of a grand jury,  but  upon an information  filed  [110 U.S. 516, 539]  by the  district  attorney of the county in which the crime was alleged to have been committed… As I cannot agree that the State may, consistently with due process of law, require a person to answer for a capital offence except upon the presentment or indictment of a grand jury, and as human life is involved in the judgment rendered here, I do not feel at liberty to withhold a statement of the reasons for my  dissent  from the opinion of the court.                                                                                                         * * *

… [W]hen the Fourteenth Amendment was adopted, all the States of the Union, some in terms, all substanially, declared, in their constitutions, that no person shall be deprived [110 U.S. 516, 557] of life, liberty, or property, otherwise, than  'by the judgment of his peers, or the law of the land,' or 'without due process of law'.  … [W]hen the Fourteenth Amendment was submitted and adopted, the Bill of Rights and the constitutions of twenty-seven States expressly forbade criminal prosecutions, by information, for capital cases; …while, in the remaining ten States, they were impliedly forbidden by a general clause declaring that no person should be deprived of life otherwise than by  'the judgment of his peers  or  the law of the land',  or 'without due process of law… It may be safely affirmed that, when that Amendment was adopted, a criminal prosecution, by information, for a crime involving life was not permitted in any of the States composing the Union… My sense of duty constrains me to dissent from this interpretation of the supreme law of the land.
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Arrest  Procedure
When an indictment is returned by a grand jury or an information is filed by the prosecutor, the court issues a warrant for arrest of the persons charged  (if they have not already been arrested) and they are taken into custody.  (Sometimes, for less serious offenses that don't involve arraignments, defendants are issued citations rather than being arrested.)

When people are arrested, they must be informed that they have certain rights…

The right to remain silent,

(with the warning that anything they say may be held against them).
The right to consult with a lawyer,

(and that if they cannot afford a lawyer, one will be appointed to represent them).
These are often referred to as the 'Miranda rights' or  'Miranda warnings'  because the U.S. Supreme Court ruled in Miranda v. Arizona (1966) that when law enforcement officers question people taken into custody, the evidence garnered (collected) from their interview cannot be used against them unless they have been informed of their constitutional rights to counsel and to remain silent.

Many states permit law enforcement officials to hold suspects for up to 24 hours without filing

a formal charge. Within that time charges must be filed against them or they must be released.

The Miranda citation and some questions are presented below:

	MIRANDA  v.  ARIZONA,  384 U.S. 436  (1966)


Case Questions:

Miranda was charged with what crime(s)?  Kidnapping and rape.
On what grounds did Miranda challenge his conviction? 

Violation of his 5th Amendment privilege against self-incrimination.
Was the Supreme Court in general agreement,  or divided,  in its ruling on Miranda's case?

The same 5-4 vote as in Escobedo v. Illinois (1964), with the same Justices dissenting.

-

-
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Initial  Appearance
Unless accused persons waive [= to voluntarily 'give-up' or 'surrender' a right known to them] their right to an  initial  appearance  before a judge, one will be scheduled soon after their arrest.  

     (In many jurisdictions  this first hearing is called a  'first appearance'  or  'initial appearance'.  

       In other jurisdictions it is called a 'preliminary hearing' or 'arraignment', but note that these 

       latter terms are more usually reserved for a later stage of the criminal justice process.)

The  'initial appearance'  procedure  is used for defendants  who were  not  indicted by a grand jury, and serves some of the functions of the grand jury (as the judge determines at the initial appearance whether there was  'sufficient evidence'  to charge them with committing a crime.)

Another purpose of the 'initial appearance' is to ensure that defendants are informed of the charges against them   and  know their legal rights.

At the 'initial appearance' hearing, the state must demonstrate to a judge that there is sufficient evidence ('probable cause') to believe that the accused persons committed the crime with which they are charged. The accused persons must be present at this hearing, although they generally do not present evidence in their defense.

A judge might conclude that the state does not have sufficient evidence to support the charges and so might order the charges dismissed.  If this happens, the accused persons are released.

If the judge believes the evidence is sufficient,  in most cases the amount of the defendant's 'bail' will then be set by the judge.  Bail is the amount of money that accused persons must 'post' [= to give / present to the court] in order to be released from custody until their trial. The purpose of bail is to ensure that the accused will appear for trial.  Bail is not supposed to be used as a form of punishment against the defendant. The bail is returned to defendants when their trial is over; in some states the total amount (minus a processing fee) is returned to defendants.

The type of crime alleged,  the 'dangerousness' of the accused, and the safety of the community are also legitimate issues in the setting of bail.  Sometimes bail is conditioned on certain behavior of the accused—for example, to have no contact with the alleged victim.

If defendants are  unable  'to raise'  ('to gather and to give to court') the entire amount of the bail,  they may make arrangements for their release through a  bail bondsman.  In return for the defendant's putting up a percentage of the total bond, usually 10 percent, the bondsman will guarantee the remaining amount to the court should the defendant not be present for trial.  

     (In many jurisdictions, bondsmen are becoming obsolete because courts themselves are releasing   

      defendants upon their payment of 10 percent of the bail to the court.)

The judge may release defendants on their own recognizance, on the promise that they will appear for all hearings and for trial.  This is usually done if defendants have a steady job, roots in the community, or other personal circumstances indicating that they will not flee.

At the initial appearance, the judge will also determine if the accused persons have legal representation.  If they cannot afford to hire a lawyer, the court will appoint a public defender, or in some cases a lawyer in private practice, to represent them at public expense.

-
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  Arraignment

                         [pronounced:  > a  RAIN ment <  as the 'g' is silent, like the 'c' in indictment]

Most criminal cases are then set for  'arraignment'.  When defendants appear for arraignment, the indictment or information (charging document) is read to them,  their rights are explained,  and they enter their plea.

     (As noted earlier, in some jurisdictions, this procedure may be called a preliminary hearing. 

      In these jurisdictions, the defendant's earlier appearance—at which a judge has determined  

      whether there is sufficient evidence to hold the defendant—is called a  'first appearance'  or  

      an  'initial appearance'.)

If defendants plead  ''not guilty'',  a trial date will be set.

If a defendant pleads  ''guilty'',  a date will be set for sentencing (although probation, fines, or other sentences will be determined immediately for some minor crimes).

In some cases, defendants may be allowed by the judge to plead  nolo  contendere  ('no contest').  In many jurisdictions, a plea of  'no contest'  is equivilent to a guilty plea, except that the defendant does not directly admit guilt.

Discovery
Discovery is the formal process of exchanging information between the parties to find  information relevant to witnesses and other evidence that each side will present at trial.  By enabling both sides to know, before the trial begins, what facts may be presented at trial, discovery is designed to prevent  'trial by ambush',  where evidence or witnesses first become known by one party, 'Ms. A',  only when presented at trial by opposing party, 'Mr. B', with no time for 'Ms. A' to marshal (= to gather and arrange) any answering evidence that could be presented at trial to support her side of the case, or against 'Mr. B'. [Discovery and its methods are more fully discussed in the APT course  under outline title  'Private Law, Civil Court Procedures'.]
Discovery is available in criminal cases in some jurisdictions.  In many of those jurisdictions, both the prosecution and the defense will engage in discovery.  Both sides must reveal to each other all witnesses they intend to call to testify at the trial.  The prosecution also must reveal all other evidence it will attempt to introduce against the defendant.  Some jurisdictions, however, only allow the defense to ask for information from the prosecution.

Depostions and interrogatories  [which are more fully discussed in the APT course  under outline title  'Private Law,  Civil Court Procedures,  Discovery']  are very rare in criminal cases.  Where they exist, they are conducted in the same manner as in civil cases, except that defendants may not be compelled (be forced, be required) to give testimony against themselves.  Because the Fifth Amendment to the U.S. Constitution protects against self-incrimination (statements, etc. pointing to one's own guilt), the prosecution cannot require the defendant  'to incriminate himself'  by explaining what happened.

-

-
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Plea Bargaining
Just as most civil cases are settled before they come to trial, many if not most criminal cases are resolved out of court by having both sides  'come to'  ('reach')  an agreement.  This process is known as  'negotiating a plea'  or  'plea bargaining'.  In most jurisdictions,  'plea bargaining' resolves a great majority of the criminal cases filed.

While precise figures on plea bargaining may not be available, some indication of how widespread it is can be garnered ('gathered', 'collected') from studies that show that the vast majority of criminal convictions result from 'guilty pleas', rather than convictions at trial.

     A 1981 Bureau of Justice Statistics research study of a wide variety of local jurisdictions

     showed 90% of convictions resulted from  'guilty  pleas'.

     A 1985 research study of federal criminal defendants showed that,  of more than  38,000   

     defendants who were convicted, fewer than 5,000 (less than 15%) were convicted at trial.

     The rest  pled  guilty.

Plea bargaining is prevalent ('widely used') for practical reasons.  Defendants can avoid the time and cost of defending themselves at trial, the risk of harsher punishment, and the publicity a trial could involve.  The prosecution saves the time and expense of a lengthy trial. The process resolves both sides' doubts about prevailing ('getting a successful result'). The court system generally is relieved of the burden of conducting a trial on every crime charged.

Plea bargaining usually involves the defendant's pleading guilty to a lesser charge, or to only one of several charges.  It also may involve a guilty plea as charged, with the prosecution recommending leniency (= shorter, less harsh punishment) in sentencing.  Many plea bargains are subject to the approval of the court, but many are not;  (for example, prosecutors can drop charges without court approval in exchange for a  'guilty' plea to a lesser offense).

Plea bargaining is essentially a private process, but this may change now that victims' rights groups are more involved.  Usually the details of a plea bargain are not known publicly until announced in court.

Other alternatives are also possible in the criminal justice system.  Many states encourage diversion programs which remove less serious criminal matters from the full, formal procedures of the justice system.  Typically, the defendant will be allowed to consent to probation without having to go through a trial.  Upon successful completion of the probation, for example,  by making restitution (= repayment) for the crime,  the matter will be expunged (= completely removed) from the court records.

Compare:  A 'pleading' (plural: 'pleadings') is a formal document filed with a court      

                      stating each party's basic positions in the case (such as a civil plaintiff's  complaint 

                                                                                                                             or a civil defendant's answer.)

A 'plea'       (noun) A defendant's answer to a  lawsuit or a criminal charge <a plea of guilty>

To 'plead'   (verb)  To make a plea of a specified nature                               <to plead guilty>

                               [To plead,  pleaded or pled,  pleading]

-

-
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APT – English Legal Terminology                                                                                      2007/08 Academic Year

Professor Robert Turk                                                                                   University of Ljubljana School of Law

-----------------------------------------------------------------------------------------------------------------

 (Page 9 of 11)  Basic legal terminology from our class lecture and discussion of the 'Scottsboro' cases:

Charge: Indictment  for Rape  Alleged victims: Victoria Price & Ruby Bates   Punishable by: 10 years to death

First trials in Alabama State court system, April 1931,  Scottsboro, Alabama   Sentence:  Sentenced to death

Defendants: Montgomery, Norris, Patterson, Powell, Roberson, Weems, Williams,  brothers A. & R. Wright.

Powell v. State of Alabama, 287 U.S. 45 (1932) 'The First Scottsboro Case in SCotUS'

Issue: Was there a violation of the fundamental ' due process'  rights of  nine ' Negro  boys' (all  under legal age,  some illiterate  and/or physically/mentally disabled),  who were tried in a state court on capital felony charges in an atmosphere of  hostile and excited public sentiment, receiving little ( if any)  last minute legal  representation.

'Holding' (or 'decision')  of  SCotUS,  in  a 7-2 vote:

The 14th Amendment guarantee of  'due  process'  ' incorporates'  or ' extends'   the 6th Amendment guarantee of 'assistance of counsel'  to trials in  state  courts  in situations such as the ' particular circumstances'  of the  ' first Scottsboro trials'  in 1931.

Norris v. State of Alabama, 294 U.S. 587 (1935) 'Second Scottsboro Case in SCotUS'
Issue: Was there a  violation of the ' equal protection'  rights of  two of those nine ' Negro  boys'  (C. Norris and H. Patterson) who were  indicted by an all white 'grand jury'   and   later re- tried  (in  second  trials),  convicted  of capital felonies  by  all white  'petty juries'  in a state trial court, and sentenced to death.

'Holding' (or 'decision')  of  SCotUS,  in  a 8-0 vote:

The 14th Amendment guarantee of   'equal  protection  of the  laws'  was violated by the  indictments  by a 'grand jury'  and the convictions by a  'petty jury'  in a  state  court  which consistently excluded  non-whites from juries.  Chief Justice Hughes  pointed out in the decision that:   

 'No black person had served on a jury  in that county  within the memory  of any living person.'
-----------------------------------------------------------------------------------------------------------------

Some definitions below adapted from 'Gilbert Law Summaries Pocket Law Dictionary, Harcourt Brace & Co., 1994)

Symbols used below:  'To  x' = verb  //  'a(n) x' = noun   Example: To indict = verb;  an indictment = noun

(Note that some words defined below (such as  'arrest') are both  nouns and  verbs, with the same spelling.) 

-----------------------------------------------------------------------------------------------------------------

To // an  arrest  = taking a person into custody, for purpose of bringing before a court.

custody = care or control of a person or property.

trial = courtroom proceedings before a judge (and perhaps jury) to examine evidence,  hear 

             arguments, before making a decision on factual & legal questions presented.  ['to try' a case]
To // (a) convict (ion) = final judgment of guilt (after a criminal trial), based on either a guilty  

                                        verdict, a guilty plea, or a plea of 'nolo contendere' (= 'no contest:  a plea                                    

                                        neither admitting nor denying the charges).

To // (a) lynch(ing) = executing an alleged wrongdoer without benefit of trial, often by a mob.

grand jury = body of (23) citizens hearing evidence to decide whether to 'bring charges'.

To // (an)  indict (ment) = one way of  'bringing criminal charges' (formal accusation), voted 

                                            by a 'grand jury' in the US federal system and in some US states.

To // a  charge = formally accusing someone of a criminal offense.

To // a rape = a felony both 'at common law' & 'in modern statutes';  possibly a  'capital offense'.

prosecute = to initiate charges and conduct proceedings against criminal defendants, on behalf  

                     of  (on the side of) the 'State'/'Commonwealth'/'People'. ['prosecution', 'prosecutor']
mistrial = a trial which is terminated (ended) due to misconduct or extraordinary circumstances.

-
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(Page 10 of 11)  (Continued from p.9:  Basic legal terminology from APT lectures/discussions about the 'Scottsboro cases'.)

-------------------------------------------------------------------------------------------------------------------------------------

To execute // an execution =  'carrying out' or  'putting into effect',  such as a  'death sentence'.  

To // a  stay(ed) = Stopping legal proceedings, etc.  for a temporary period by court order.

affirm = to 'uphold',  'confirm' or 'agree', such as when a higher court supports or agrees with   

                 a lower court decision in the same case.

reverse = to 'change to contrary'  (' to vacate')   a lower court's decision (in the same case).

juvenile = person who hasn't yet reached age to be treated as adult by  'criminal justice system'.

review = To examine, for errors, etc.  (e.g., a higher court reviewing a lower court's decision).

counsel = an attorney / lawyer / legal advisor;   also,  the 'legal advice' that is given by such person.

To 'set aside' = to reverse a judgment or a jury verdict;  or,  to vacate a lower court's decision.

To grant a new trial = to order a new legal proceeding to hear evidence in a case.

jurisdiction = authority ('power of a court or judge') to hear and decide cases.

To transfer(red) =  to move or change to another person, body, place, etc.  ['to transfer the case to Judge X']

To agree to review = to decide to examine a case;  to accept an  'application/petition' to review a case.

To uphold / upheld = See affirm: to agree with,  e.g., a higher court supporting a lower court's decision.

jury / juries = 12 (or less) persons who render a verdict (decision) at trial  ('Petty/Petit Jury').

To plead guilty = to formally answer a charge, admitting one's guilt.

sheriff = chief law enforcement official of a county (=which is a geographical subdivision of a US state).

To (be) // a release(d) = to (be) set free; to (be) let go.

To decline to review = to decide not to examine a case for errors;  to 'deny' or 'reject' an application / petition.

governor = chief executive authority of a state (such as one of 50 US states).

pardon  board = a state body empowered to pardon (or recommend pardons).

To // a pardon = act (by executive  power/authority  of a country/state)  of release/exemption              

                             from a punishment for which a person (convicted of a crime) has been sentenced.

Compare: reprieve = temporary postponement (delay) in executing a criminal sentence (such as a 'death sentence').
To // 'on  parole' = conditional release from prison after serving part of a criminal sentence.

To // an  escape = unlawfully, voluntarily fleeing from custody.

To extradite // extradition = surrender (by one country/state to another) of a person accused  

                                                and/or convicted of a crime in that other country/state. 

murder = a subdivision of homicide (= a felony at common law and in modern statutes),

                  possibly a  'capital offense'  in  some  'jurisdictions' (e.g.  some states or countries).

manslaughter = subdivision of homicide (= a felony at common law and in modern statutes).
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Appeals   [More fully discussed in APT course under title  'Private Law, Civil Procedure']   

Other Post-conviction Relief

Clarence Earl Gideon might well have been considered one of life's 'thrown-aways' by anyone meeting him for the first time. A man with little formal education,  he had already been convicted several times before the poolroom break-in in June 1961. Yet a passion for justice  still burned in Gideon,  described first in the book  'Gideon's Trumpet',  and later dramatized in the film of the same title. As he sat in his prison cell, he was asked by a fellow prisoner  ''How long are you in here for?''  His response was very characterstic of Mr. Gideon's spirit:  ''I  don't  know  yet.'' – a rather surprising answer from a man who had only recently been sentenced to 5 years in Florida's State Prison.  After doing some research in the prison library, Gideon told a fellow prisoner who was a clerk at the Prison Library:

''There are 3 things they require to try to get your case heard by the U.S. Supreme Court:''

1. To file a petition, to the highest court in a State's court system, for a 'writ of habeas corpus'.

	petition =  'a formal         

                    request'
	(here, to the  'Supreme Court of Florida')
	writ =  'a court order'
habeas corpus =  'you have  the body'


So Gideon was filing a formal request to the Florida Supreme Court, asking that Court to prepare a court order that would then be  directed  to  the person who has Gideon ('s body) in  custody. 

Question: Who, as part of his official functions / duties, had Gideon in his custody?

Gideon's petition could be either 'granted' or 'denied' by the Florida Supreme Court:

If  'granted', then Gideon could be brought back to a lower Florida court for a hearing on the  

     constitutionality of his trial, and thus, also on his custody / confinement in a Florida State prison.

If 'denied', then Gideon would have 'exhausted' all of his possible remedies in the State court system, 

     and so only then could he try to ask the highest court in the Federal court system to hear his case.

Question: How did the Florida Supreme Court rule on Gideon's petition?

2. To file a petition, to the highest court in the Federal court system, for a 'writ of certiorari'.

	petition =  'a formal   

                    request'
	(here, to the 'Supreme Court of U.S.')
	writ =  'a court order'
certiorari  =  'to be informed of the case'


Lawyers often refer to such a petition as a 'petition for cert' = meaning  'petition for writ of certiorari',

but for our purposes, it is best to use the full phrase, avoiding confusion:  petitioner  is  really seeking  a 'writ'.

So Gideon was filing a formal request to the United States Supreme Court, asking that Court to prepare a court order that would then be directed to the highest state court which has denied Gideon any relief. 

Question: Which court had denied Gideon's request for a hearing regarding his custody?

Gideon's 'petition for cert' could be either 'granted' or 'denied' by the United States Supreme Court:

If 'granted', it does not mean that Gideon has won his case. It would mean that the U.S. Supreme Court 

  has only 'decided to decide' his case; the Court only granted his petition now to 'review' his case later.

If 'denied', then Gideon will remain in the State Prison to serve out the remainder of his sentence.

Questions: What is the minimum number (of the nine justices) necessary to grant such a petition? Answer: 4 of 9

Did the U.S. Supreme Court rule 'in Gideon's favor',  for Gideon's petition for a writ of certiorari?

How did the U.S. Supreme Court finally rule on Gideon's case, after all briefs and oral arguments?

3. To file an  'in  forma  pauperis  application'  (also to the U.S. Supreme Court)

together with an affidavit (= a signed statement, sworn before a notary public, for some specific purpose; here, his purpose is to declare his 'indigence' / 'poverty', meaning he is without funds to pursue this legal proceeding in the U.S. Supreme Court, and so Gideon is requesting the U.S. Supreme Court to appoint counsel to represent him in preparing his 'brief' (= 'written argument') and 'oral argument'  before ('in front of') the nine justices of that Court.
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